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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8142 


C. W. SIMPSON COMPANY, Appellant, 

v. 

SADIE LANGLEY, Appellee. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the judgment of the District Court 
of the United States for the District of Columbia entered 
upon the verdict of a jury in favor of the plaintiff. Here¬ 
after appellant will be referred to as plaintiff, and appellee 
as defendant. Jurisdiction is found in Title IS, Chapter 2, 
Section 26, page 159, 1929 Code of Laws for the District of 
Columbia. 

STATEMENT OF CASE. 

Plaintiff sued for personal injuries received as result of 
fall on steps in front of apartment house in which she was a 
tenant, and which defendant operated as agent and landlord. 
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Defendant denied negligence charged and claimed plaintiff 
by her own negligence contributed to the accident. 

The evidence tended to show that plaintiff started to leave 
the apartment house about 7:00 o’clock A.M., on January 
12th, 1940, to go to the Bureau of Engraving and Printing, 
where she was employed and where she was due at 8:00 
o’clock A. M. She had noticed when she looked out of the 
window about 6:00 o ’clock A. M., that it was sleeting, and 
at 6:15 o’clock she saw defendant’s janitor in hallway on 
third floor, but said nothing to him about condition of the 
weather, sidewalks, and made no request that he put out 
ashes. When she stepped out of front door and came to 
the top step, leading down to walk, she saw steps were very 
slippery and she was scared, but started to descend care¬ 
fully, and slipped and fell when on second step of four. (Ap¬ 
pellant’s App. 6) It had been warm and fair the night 
before and the temperature changed during the night. It 
began to rain or sleet about 5:00 o’clock A. M. The janitor 
arose about 5:00 o’clock A. M., and immediately attended his 
furnace to bring up adequate heat, and after he had given 
attention to the fire he went to the upper hallways to clean 
same. He did not go outside or look out, and had no occa¬ 
sion to notice whether it was raining, or sleeting, but after 
he had completed his work in the hallways and returned to 
basement to further check the furnace, the ice man came in 
to deliver ice to his basement apartment, and told him it was 
drizzling and sleeting, and when the ice man left he, the 
janitor, started for boiler room with his bucket to get some 
ashes to put out on the walk and just then his bell rang and 
he went up to the front hall and door and found the plaintiff 
and her maid, and he assisted plaintiff upstairs. (Appel¬ 
lant’s App. 9 to 15) 

POINTS. 

1. The Court erred in overruling defendant’s motion for 
a directed verdict. 

2. The Court erred in overruling defendant’s motion for 
judgment notwithstanding the verdict. 
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SUMMARY OF ARGUMENT. 

Before the case of Pessagno v. Euclid Investment Com¬ 
pany , 112 F (2d) 577, 72 App. D. C. 141 D. C. 
Appeals, no case had ever held that during the prog¬ 
ress of a storm a landlord was obligated to (Lake 
steps to remove or render harmless ice forming in common 
approaches from natural causes. The contrary had been 
held by all the other Courts that had dealt with that precise 
question. However, the Court below, in relying upon the 
Pessagno case as an authority compelling the overruling of 
the motion for a directed verdict, failed to distinguish the 
facts of the two cases, and to give proper weight to the two 
conditions upon which liability was predicated in the Pes¬ 
sagno v. Euclid Investment Company case, namely, 

(a) That the landlord knew of the dangerous condition, and 

(b) failed to exercise reasonable care to guard against it. 

In the instant ease there were not present the facts and cir¬ 
cumstances which persuaded this Court in the Pessagno ease 
to hold that a jury question was presented. 

The contributory negligence of the plaintiff was so plain 
and certain that it is difficult to see how’ reasonable men 
could possibly disagree on the question. She saw the dan¬ 
ger, appreciated and feared it, no emergency required her 
to risk it, a push of the janitor’s call button a few feet away 
would have immediately brought her protection, and yet she 
deliberately took the chance of injury. Even handed jus¬ 
tice is not done when such actions are approved by Court or 
jury. 
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ARGUMENT. 

I. 

There was no evidence to show that appellant had failed to 
use ordinary care to safeguard against a known dan¬ 
gerous condition and the Court should have directed a 
verdict for appellant. 

It is respectfully submitted that this Court in Pessagno v. 
Euclid Investment Com gang. Supra, was most liberal in 
holding that the facts in that case presented a question for 
the jury. However, the trial Justice in the instant case 
stretched the opinion in the Pessagno case to unreasonable 
and unwarranted limits in holding that it compelled him to 
hold that a question for the jury was presented by the evi¬ 
dence. In the Pessagno case this Court said: that if the 
landlord knew, or in the exercise of ordinary care ought to 
have known of the dangerous condition, and failed to exer¬ 
cise the degree of care which an ordinarily prudent person, 
in view of the circumstances, would have exercised to avoid 
injury to persons exercising due care for their own safety, 
then he would be liable. But in that case there was, as the 
opinion pointed out, “uncontradicted testimony that the 
Superintendent of the building realized the danger to pedes¬ 
trians using the entrance and had the icy places sanded on 
four different occasions from six o’clock in the morning until 
five or five-thirty o’clock in the afternoon. But at nine- 
thirty that evening when appellant was injured, there was 
no evidence of sand on the walkway. If this testimony is ac¬ 
cepted, obviously the sand had been washed away. The 
question whether, in these circumstances, what was done 
was reasonable care, was, in our opinion, a question for the 
jury under proper instructions from the Court.” 

In the instant case, however, there was no evidence to 
show that the defendant “knew or in the exercise of ordi¬ 
nary care ought to have known of the dangerous condition,” 
in time to remedv the condition or safeguard against it. The 
uncontradicted testimony was that it was clear and warm the 
night before the accident happened, and it began to drizzle 
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or sleet about five o’clock A. M. Defendant’s janitor, oc¬ 
cupying an apartment in the basement of the building, ar ose 
about five o’clock A. M., and started to perform the most 
pressing duty which a janitor of such building is confronted 
with at the beginning of his day, namely, attending the fur¬ 
nace. If he did not give attention to his furnace so as to 
bring the heat up in the apartments before the tenants ariose 
defendant and the janitor would be swamped with com¬ 
plaints. After attending the furnace lie went to the upper 
halls to clean down the same and then returned to the base¬ 
ment to again check the furnace, and while there the ice man 
came to deliver a piece of ice to the janitor’s apartment, at 
which time he was informed that it was drizzling or sleeting 
and getting slippery. Up to that time he had no occasion to 
go or to look outside and had no knowledge that it had begun 
to rain. After the ice man deposited the ice in the box and 
left, the janitor almost immediately got a bucket and started 
for the furnace room to get ashes to spread on the front 
walk and steps, and when on the way to the furnace room his 
bell, or buzzer, sounded, and he went upstairs to answer the 
same and there found the plaintiff and her maid. His tes¬ 
timony was that it was just a few minutes after the iceman 
told him of the condition of the weather outside that he 
started to get the ashes. (Appellant’s App. 9 to 15.) 

Under the circumstances established by the unc< 
dieted evidence would an ordinarily prudent person 
done anything other than what the janitor did? Would 
the requiring of more on his part be demanding that he 
ercise extraordinary care? Surely no reasonable 
would expect the defendant, or its agents, to keep wa 
during the entire night to guard against a sudden 
weather conditions, and to anticipate a sudden storm 
might render slippery walks which had been entirely dry 
night before. The rule of ordinary care does not 
extraordinary precautions. After the janitor was 
of the change in weather conditions, and told that il 
begun to drizzle or sleet and the streets were getting 
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pery, reasonable care on his part certainly would not re¬ 
quire him to race to the front of the building in order to 
safeguard the plaintiff against injury. He moved with all 
reasonable dispatch to obtain ashes for the purpose of 
spreading the same on the slippery walk, and for Court or 
jury to hold that, under the circumstances, the defendant 
was liable to the plaintiff would be to make the landlord the 
guarantor of the safety of his tenants and to require him to 
take extraordinary precautions, or to adopt unusual means 
to prevent injury to them. It is respectfully submitted that 
from the time that a person knows, or should have known 
of a dangerous condition a reasonable time and opportunity 
should be afforded to remedy the condition before negli¬ 
gence can be found. 

Certainly the lapse of a few minutes during which the 
janitor had started .to take steps to remedy conditions, was 
not such delay on his part as would constitute a failure to 
exercise ordinary care, and under the circumstances, it was 
the duty of the trial Justice to direct a verdict for the de¬ 
fendant. 

n. 

The plaintiff deliberately incurred an obvious risk of per¬ 
sonal injuries when preventive measures were close at 
hand, and her contributary negligence should have 
been declared as a matter of law. 

The plaintiff testified that when she arrived at the top of 
the steps she noticed the condition of the same, saw that 
they were dangerous and was frightened. She stated, “I 
got down the first, and there is a canopy over the first, up 
to the end of the platform. When I got down the first couple 
of steps, I got on the second step and there was nothing to 
catch hold of, and I was very afraid, so I was awfully care¬ 
ful” (Appellant App. 6). She further testified that 
she was employed at the Bureau of Engraving and Printing 
but was not due at her place of employment until eight 
o’clock. (Appellant’s App. 7.) She also stated that 
she saw the janitor in the upper hall about six-fifteen A. M., 



said good morning to him but did not mention the weather. 
Although she was frightened at the condition of the si;eps 
she did not go back and call to the janitor to put anything 
on the steps, and did not ring his bell although she did not 
know whether he knew anything about the condition of the 
steps or not. (Appellant’s App. 8.) Thus it appears 
that the plaintiff was fully cognizant of the dangerous con¬ 
dition of the steps, in fact was very much frightened by their 
appearance. She noticed the condition of the steps when 
she stepped outside of the front door, and she could have 
stepped back through the door, pushed the janitor’s call bell 
and had him bring some ashes to spread on the steps. That 
precautionary measure would not have consumed one or two 
minutes but rather than adopt it she took a chance lind 
risked injury. There was no emergency requiring her to 
immediately use the steps. She still had one hour in which 
to get from 11 R Street, N. E., to the Bureau of Engraving 
and Printing at 14th and C Streets, S. W .Was she hot 
careless of her own safety? Did she not take a heedless and 
unnecessary risk? Does justice require that a person so 
acting should be exonerated of contributory negligence? 
The answers to these questions are correctly and aptly given 
in the language of the New Jersey Court of Errors and Ap¬ 
peals, in the case of Bianchi v. South Park Presbyterian 
Church, et aL, 123 N. J. Law 325, N. J. 8A 2d 567,124 A. L. R. 
809-814, as follows: 

“Reason and justice dictate that one cannot deliber¬ 


ately incur an obvious risk, especially where preventive 
means are at hand, and then hold the author of the dan¬ 
ger for the ensuing damage. Whether such conduct be 
classed as an assumption of risk or contributory negli¬ 
gence, it precludes recovery. There was no controve rsy 
here as to what plaintiff did or failed to do; and the 
evidence was not fairly susceptible of divergent infer¬ 
ences on the question of whether her conduct met the 
requirements of due care. It did not reasonably admit 
of an affirmative answer to that inquiry. Plaintiff was 
sui juris. She indisputably knew and appreciated the 
hazard of injury arising from the special circumstances. 
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The danger was obvious to one reasonably regardful for 
his own security. And there was no element of compul¬ 
sion in what plaintiff did. The course taken was wholly 
voluntary; it was in no sense one of necessity or rea¬ 
sonably to be considered as such by the actor. She did 
not take advantage of known available means to insure 
her safety. She made no effort to apprize the sexton of 
her plight, either directly or through others in the build¬ 
ing, nor did she secure the aid of the light in the locker 
room which the opening of the door would have pro¬ 
vided. Thus, it conclusively appears that, fully com¬ 
prehending the risk, plaintiff chose to rely upon her 
ability to descend the stairs without mishap; and in 
such circumstances she cannot visit upon the sexton the 
consequences of her fall.” 

CONCLUSION. 

There being no evidence of negligence on the part of the 
defendant, and the negligence of the plaintiff being clearly 
established, the trial Court erred in overruling the motion 
for a directed verdict, and the motion for judgment non ob¬ 
stante, and the judgment below should be reversed. 

Respectfully submitted, 

Henry I. Quinn, 

Attorney for Appellant , 
637 Woodw r ard Building, 
733 15th St., N. W., 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8142. 


C. W. SIMPSON CO., INC., Appellant , 

v. 

SADIE LANGLEY, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 

I. 

PLEADINGS, DOCKET ENTRIES AND OTHElt, 
PAPERS DESIGNATED BY APPELLANT. 

1 Complaint for Damages (Fall on Slippery Walk) 

1. The plaintiff, Sadie Langley, an adult citizen of the 
United States and resident of the District of Columbia, sues 
the defendant, C. W. Simpson Co., Inc., a body corporate, 
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doing and conducting business in the District of Columbia. 
The matter in controversy exceeds, exclusive of interest and 
costs, the sum of One Thousand ($1,000) Dollars. 

2. That at the time of on or about January 12, 1940, the 
defendant engaged in real estate business in the District 
of Columbia and among other things, renting out apart¬ 
ments in certain apartment houses, among which was the 
apartment house known as address ztll R Street, N. E., 
City of Washington, District of Columbia, and on said date, 
plaintiff was a tenant of the said C. W. Simpson, Co., Inc., 
your plaintiff having rented an apartment in said apart¬ 
ment house, 11 R St., X. E., Washington, D. C., and that 
it then and there became and was the duty of the defen¬ 
dant through its agents, servants and employees to keep 
the entrances and exits of said premises in a reasonably 
safe condition, free from ice or other substance which might 
cause those persons lawfully entering and leaving said 
premises to do so with safety; that notwithstanding the 
duty of the defendant in the premises, the defendant corpo¬ 
ration, through its servants and employees failed to keep 
the steps on the front of said apartment house, the means 
of entering and leaving said premises, free and clear 
2 from ice, and failing to keep said steps in a safe con¬ 
dition in that they permitted ice to remain on the 
steps without any substance over said ice to prevent people 
using said steps, from falling or otherwise slipping; and 
your plaintiff states that on the said date of January 12, 
1940, by reason of the negligent condition of the said steps, 
by reason of ice, causing same to be in an unsafe condition, 
the plaintiff was caused to fall, slip or otherwise slide on 
the said steps, causing her great shock to her nervous sys¬ 
tem and otherwise bruising, wounding and injuring your 
plaintiff, causing her considerable pain and suffering in the 
past and which she will endure in the future, and your plain¬ 
tiff did then and there receive injuries to her back, concus¬ 
sion, resulting in pleurisy and heart trouble and nervous¬ 
ness, causing severe headaches and great mental suffering, 
all as a result of the negligence as aforesaid; plaintiff fur- 
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ther says that the defendant knew, or by reasonable care 
should have known the unsafe condition of the said sjtairs 
or steps; that all of the hurts, pains, injuries and sufferings 
as hereinbefore stated have been caused by the negligence 
of the defendant, as aforesaid, greatly to the damage of 
the plaintiff. 

WHEREFORE, the plaintiff brings this suit and claims 
of the defendant the sum of Seven Thousand ($7,000) Dol¬ 
lars. 

JOHN J. O’BRIEN, 

Attorney for Plaintiff, 

1420 New York Ave., N. W. 

********** 

3 Answer of Defendant to Complaint for 

Damages for Fall 

First Defense 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraph one o:: the 
complaint. As to the allegations of paragraph two defen¬ 
dant admits it was engaged in the real estate business, that 
the plaintiff was its tenant in the apartment referred to, and 
denies all the other allegations of said paragraph which are 
not herein specifically admitted, except those as to the in¬ 
juries claimed to have been sustained by the plaintiff, as to 
which it says it has no knowledge or information sufficient 
to form a belief. 

Third Defense 

Defendant says that the accident complained of was con¬ 
tributed to by the negligence of the plaintiff, in that she 
knew when she attempted to leave the apartment house in 
question that the walk and outside steps were in a slipbery 
condition due to sleet and rain which were freezing as they 
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fell, and yet she took no precaution to protect herself 
against the danger of slipping, but negligently and 
4 carelessly attempted to descend the outside steps too 
rapidly under the conditions then existing. 

HENRY I. QUINN 

Attorney for Defendant, 

637 Woodward Bldg., 

733—15th St., N. W., 

********** 

112 Motion to Set Aside Judgment in Favor of the Plain¬ 
tiff and to Enter Judgment in Favor of Defendant 
Notwithstanding Verdict , or in the Alternative to Set 
Aside Verdict and Judgment in Favor of the Plain¬ 
tiff and to Grant a New Trial to the Defendant 

Now comes the defendant, by its attorney, and moves the 
Court to set aside the judgment in favor of the plaintiff 
heretofore entered herein and to enter judgment in its favor 
in accordance with its motion for a directed verdict, or in 
the alternative to set aside the verdict and judgment in 
favor of the plaintiff, and to grant to the defendant a new 
trial. The grounds in support of this motion are as follows: 

1. The motion for a directed verdict in favor of the de¬ 
fendant should have been granted, because, as argued in 
support of said motion, all the testimony in the case taken 
in the light most favorable to the plaintiff did not establish 
any liability on the part of the defendant, and the said evi¬ 
dence did establish as a matter of law that plaintiff’s in¬ 
juries were the result of her own negligence. 

2. The verdict in this case was contrary to the evidence 
and the law. 

3. The verdict in this case was excessive. 

HENRY I. QUINN 
Attorney for Defendant, 

637 Woodward Bldg., 

733—15th St., N. W. City. 




10 Sadie M. Langley 
********** 

Direct Examination 
By Mr. 0 ’Brien: 

Q. What is your full name? A. Sadie M. Langley. 

Q. You are the plaintiff in this case? A. Yes. 

Q. Where do you now reside? A. 3717 South Dakota 
Avenue, N. E. 

Q. Did there come a time when you rented an apartment 
at No. 11 R Street, N. E.? A. I did. 

Q. When was that? A. In November, of 1939. 

Q. Speak up, please, so that we can all hear you. What 
apartment did you rent? A. No. 9. 

Q. That was on what floor? A. Third floor. 

Q. Directing your attention January 12, 1940, were you 
a tenant of the defendant on that day? A. I wa$. 

11 Q. Will you tell the jury the condition of the 
weather on the morning of January 12,1940? A. On 

January 12, 1940, I got up at 6 o’clock, and a few minutes 
afterward I looked out, and it was raining and sleeting, and 
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about a quarter after, I went to the door to get the milk, 
and the janitor was in the hall, and I spoke to him and he 
spoke to me. 

Mr. Quinn: About when'was that? 

By Mr. O’Brien: 

Q. A quarter after six? 

The Court: What time did you say? 

The Witness: 6:15. 

The Court: You saw the janitor at 6:15, you say, in the 
hall? 

The Witness: Yes. 

By Mr. 0 ’Brien: 

Q. Then what happened.’ A. Then 1 finished getting 
ready for work, and 1 left about 7 o'clock, and I put my 
galoshes on because I knew that it was sleeting, and I got 
down the first step, and then there is a platform step and 
four more steps; I got down the first, and there is a canopy 
over the first, up to the end of the platform. When I got 
down the first couple steps, I got on the second step, and 
there was nothing to catch hold of, and I was very 
12 afraid, so I was awfully careful, but my feet just went 
from under me, and I hit the steps all the way down 
and injured the left side of my back and leg, and struck my 
head. 

Q. On either side of those steps, was there any railing? 
A. No, no railing. 

Q. At that time, had any dirt, ashes, or other substance 
been placed on that walk? A. No, sir; there was not any¬ 
thing on the walk, or on the steps. 

Q. Which steps were they that you were on, the front or 
the back? A. The front steps, the entrance to the apart¬ 
ment. 

Q. State whether or not that is the main entrance to that 
apartment ? A. That is the only entrance I ever knew. 

Q. Then w’hat happened? Were you able to get up? A. 
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No. Some man that I found out afterward lived in the 
apartment next door, he came along and picked me up hnd 
called upstairs, and my brother, who was in my apartment, 
hollered to the janitor, I suppose, because the janitor land 
my brother carried me up the steps. 

Q. Were you hurt as the result of that fall? A. I Was 
hurt. I could not move. I lay on the walk-way until tjhey 
picked me up. whoever picked me up, which I learned was 
this man that lived in the nextdoor apartment. 

13 Q. Was that Mr. Arban? A. Yes. 

Q. What was the reason that you could not get up? 
What was your ailment at that time ? A. I think I was more 
or less stunned, and my back—I could not move. 

Q. Was anybody else there at the time that you fell or 
slipped on that occasion? A. No, I did not see anyone. 

Q. Just what was the condition of the steps at that time? 
A. They were very slippery, and when my feet went to the 
second step, they just went out from under me, and I fell. 

Q. Was it slippery from rain or ice? A. It had bken 
sleeting at 6 o’clock. I looked out, and it was sleeting then. 

By The Court: 

Q. Was it slippery from the sleet, or ice, or rain, or what? 
A. It was sleeting at 6 o’clock. I do not know whether 
there was any ice there previous to that. 

Q. You say that you were going to work. Where were 
you employed? A. At the Bureau of Engraving and 
Printing. 

Q. What time were you due at your employment? A. 
Eight o’clock. 

* * * * • * • • *1* 

28 Q. This morning you said that you got up and you 
saw that it was raining outside, or sleeting, and then 
about 6:15 you looked out the door, was it, to get your ml.k? 
A. That is right. 

Q. And at that time you saw the janitor in the hallway? 
A. Yes, sir. 
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Q. What floor was that on? A. Third floor. 

29 Q. He was cleaning up the hall, was he? A. Yes. 
Q. It was dark at that time, wasn’t it? A. It was 

not very light. 

Q. On January 12 it was dark? A. It was just about 
beginning to get light. 

Q. And you simply said “Good morning” to him? A. 
That is all. 

Q. That is all you said? A. Yes. 

Q. He did not say anything to you? A. Just “Good 
morning.” 

Q. Later on you went to leave the apartment, sometime 
between 6:30 and 6:45? A. No, it was 7 o’clock. 

Q. And you put on your galoshes? A. Yes. 

Q. When you came down to the front door, and went out 
to open that front door, you saw that there was ice on those 
steps, didn’t you? A. I seen that it was slushy. 

Q. You told your counsel that you were very much fright¬ 
ened at the condition of those steps, didn’t you? A. Yes, 
sir. 

Q. And then you went ahead to go down the steps, 

30 anyhow, didn’t you? A. I had to get out. 

Q. You didn’t go back into the apartment and call 
to the janitor to put anything on the steps, did you? A. 
Why, no. 

Q. You had an hour to get to work, didn’t you? A. Well, 
I caught the car about five minutes after seven, and then I 
had to transfer and make connections, and I usually got in 
the Bureau between twenty minutes of and a quarter of 
eight. 

Q. And you are due at eight? A. But I have to prepare 
for work before eight o ’clock. 

Q. But you did not call back to the janitor or anything, 
or ring his bell, to put any ashes on the steps? A. No, sir. 

Q. And you don’t know whether he knew anything about 
the condition of the steps or not? A. No, I did not know. 

Q. Did you go to any doctor about your back before this 
accident? A. No, sir. 

• ••••••••• 
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63 Herman Young 

##*#*#•*** 

Direct Examination 
By Mr. 0 ’Brien: 

Q. Your name is Herman Young? A. Yes, sir. 

Q. What is your occupation? Where do you work? A. 
C. W. Simpson Company, HR Street, N. E. 

Q. I believe that you are the janitor there? A. Yes, sir. 
Q. In connection with your duties as janitor, did you 
ever have charge of cleaning the halls and the walks and 
the steps into the apartment house? A. Yes, sir. 

Q. Directing your attention to the month of—do you re¬ 
call the time when Mrs. Langley, the plaintiff here, 

64 was a tenant at 11 R Street, N. E.? A. Yes, sir. 

Q. Do you recall the morning of January 12, 1940, 
when anything unusual happened? A. Yes, sir. 

Q. What time did you go to work that morning? A. I 
generally get up in the morning at 5 o’clock, and have the 


building warm by 6. 

Q. On the morning of January 12, 1940, did you go to 
work at 5 o’clock in the morning? A. I did. 

Q. Do you recall the weather condition on that morning? 
A. Well, it was not so cold. It was just ordinary. 

Mr. Quinn: The lady from the hospital wants to go, and 
she wants to have the subpoena signed. 

The Court: I can not let you have the X-rays. Keop 
them here. 

The clerk will see that you get them back. 

(To the witness) What did you say the weather was on 
January 12? 


The Witness: It was warm during that day. It changed 


that night. 

The Court: On the night of the 12th? 
A. Yes, sir. 
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By Mr. 0 ’Brien: 

65 Q. 1 am speaking of the morning of the 12th. A. 
That was the 11th, on the night before. 

Q. Was it sleeting on the morning of the 12th? A. It 
was sleeting. 

Q. How did you know that? A. But I did not know that 
until the ice man told me. I asked him how was the weather, 
and he said that it was drizzling and sleeting. 

Q. And up to that time, had you put any ashes, or dirt, 
or anything else on the entrance to the apartment house? 
A. No, sir. When he left, I made an effort to go to the 
boiler room. 1 had my bucket, to get some ashes, and my 
bell rang. So I set that bucket down in the hall and went 
out and looked, to Mrs. Langley and her maid, and I said, 
“Did you ring the bell?” She said yes. The maid said— 
Q. Who asked you that? 

(To the reporter) Will you please read the question? 
(The pending question was read, as follows: 

“Had you put any ashes, or dirt, or anything else on the 
entrance to the apartment house?”) 

A. I did not have anything on until I carried Mrs. Lang¬ 
ley up the upstairs to bed. 

Mr. O’Brien: So 1 suppose that the rest of that is 
stricken. 

The Court: It is, all save that there were no ashes 

66 or anything on there that anybody put on; and you 
do not need to prove that. 

Mr. 0 ’Brien: That is all. 

Cross Examination 
By Mr. Quinn: 

Q. Herman, you say that you got up around five o’clock. 
A. Yes, sir. 

Q. And then did you proceed to get the building warm, 
to stoke your fires and put on the coal? A. Yes, sir. 

Q. And to do the necessary things down in the basement? 
A. Yes, sir. 
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Q. To heat your furnace; and, coming up, what else did 
you do ? A. I came upstairs to clean the hall. 

Q. Was it after you came down from cleaning the halls 
that you met the ice man? A. Yes, sir; I was going back 
into the boiler room, to see how the heat was going on. 

Q. You were back in the boiler room, and the ice r|ian 
came in the basement? A. That is right. 


Q. And he told you that it was raining and sleeting? 


Yes, sir. 


67 


A. 


the 


Ar- 


or 


Q. And then you say you went to the— A. Started 
to get the bucket. 

Q. Started to get the bucket, to get the ashes and go Up¬ 
stairs? A. Yes, sir. 

Q. And then your bell rang? A. Yes, sir. 

Q. Is that the bell that attendants use, to call you to 
hall? A. Yes, sir; one to the front, and one to the telephone. 

Q. One near the mailbox? A. That is right. 

Q. And you went up, and then you saw Mrs. Langfley 
and the maid, a colored maid? A. Yes, sir. 

Q. Was someone else there that you recall? A. Mr 
ban was standing out there. He said, “Put some ashes (on; 
it is quite slippery.” 

Q. Had you known before that it had been raining 
sleeting during that night? 

Mr. O’Brien: That is immaterial. 

A. No. I had not been out at all. 

By The Court: 

Q. Do you sleep at that place? A. Yes, sir. 

By Mr. Quinn: 

68 Q. You sleep in the basement, don’t you? A. lf es > 

sir. 

Q. The night before, I think you told his Honor, and 
day before, it was warm? A. Yes. 

Q. And it was colder during the night? A. That is right. 

Q. It had not been raining or sleeting the night before 
when you went to bed? A. No, sir, not at all, because I 
banked the fire at 11 or 11:30. 


fhe 



12 


Q. Do you recall seeing Mrs. Langley when you were 
cleaning the upper hall on her floor? A. I spoke to her as 
she was coming down to go to work. 

Q. She did not say anything to you about the weather? 
A. No, she did not. 

Q. Or about raining or sleeting? A. No, sir. 

Q. Was it still dark at that time? A. Yes, sir. 

Q. As on January 12? A. Yes, sir. 

Q. How many steps are there out in front? A. Four. 

Q. Is there anything alongside the steps? A. 

69 There is a little wall, I guess about 8 foot, I guess, 
something like that. You have to bend over, to bend 

down. 

Q. You would not say 8 feet? A. About 4 feet; some¬ 
thing like that. 

Q. You mean, it runs down both sides of this little walk 
down ? A. That is right. 

Q. And you can lean over a little bit and put your hand 
on it? A. Yes, sir. 

The Court: You do not have the picture of the steps 
here, do you? 

Mr. Quinn: No, I have not. 

I think that that is all. 

Redirect Examination 

By Mr. O’Brien: 

Q. I understood you to say that you spoke to Mrs. Lang¬ 
ley when she was coming on down, going to work—is that 
correct? A. I spoke to her when I was back in the building. 
I speak to her every morning. 

Q. That was on the third floor? A. Y’es, sir, on the third 
floor. 

Q. At the time that the ice man told you that it was 
sleeting outside, where were you then? A. Where was I? 

Q. When the ice man spoke to you and told you 

70 that it was sleeting? A. When he left, I started to 
go get some ashes— 
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Q. I did not ask you that. 

Mr. Quinn (to the witness): Where were you when he 
spoke to you? 

By Mr. 0 ’Brien: j 

Q. I asked you, where were you when the ice man ti>ld 
you that it was sleeting ? A. He was coming in there to put 
some ice in the box. 

Q. Where was that? In the basement? A. Yes, sir. 

Q. Was the ice man there when Mrs. Langley fell? A. 
The ice man had not more than gotten in his truck before 
the bell rang. 

Q. How long would it take to get to the truck? A. About 
three or four minutes; in the back alley. 

Q. Wasn’t it some period of time after the ice man told 
you that it was sleeting before you went out to put the 
ashes on or that you learned that Mrs. Langley had fallen? 
A. I beg your pardon? 

Q. Wasn’t it some period of time, say, fifteen minutes, 
after the ice man told you that it was sleeting, before jjou 
learned that Mrs. Langley had fallen? A. Yes, sir; 
71 I guess it was something like that before my bell 
rang. 

Q. Didn’t you say just a moment ago that you were going 
to get a bucket, when the ice man told you, and before you 
got back she had fallen? A. She had fallen. 

Q. Which is correct? Was it fifteen minutes? A. I 
would not say that it was fifteen minutes. It would not be 
that much. It would not take the ice man that long to get 
to the alley. 

Q. I am asking you what you did after the ice man— 

Mr. Quinn: lie is cross examining his own witness. 

Mr. O’Brien: Yes, but I am surprised. 

Mr. Quinn: Where does he get surprise? 

Mr. O’Brien: I have the surprise here in my hand. 

Q. Is that your signature, on that paper? A. Yes, sir. 

Q. I will ask you—you made that statement, did you not? 
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You signed your name to it? A. I did. 

Q. You read it first? A. I did. 

The Court: You can read? 

By Mr. O’Brien: 

Q. (continuing) Herman Young, janitor? A. Yes, sir. 
Mr. Quinn: Wait a moment. You have been at 

72 this bar long enough to know that you can not do 
that. 

Mr. O’Brien: I beg your pardon. 

The Court: While he is reading that, let me ask you, 
when was that statement made ? 

Mr. O’Brien: When was the statement made? 

The Court: You know. 

Mr. O’Brien: February 4, 1941. 

The Court: You have talked to him since, have you ? 

Mr. O’Brien: Yes. 

The Court: When? 

Mr. O’Brien: Today. 

The Court: Out in the hall? 

Mr. O’Brien: The same thing lie stated today, too. 

Mr. Quinn: 1 do not know. He cut him off when he 

wanted to testify about all this. 

* 

Mr. O’Brien: Let us find the question. Let us find when 
he was cut off. 

The Court: All we want are the facts here. 

By Mr. O’Brien: 

Q. Do you have any windows in the quarters that you 
have? A. Yes, sir. 

Q. Did you look out of the window that morning? A. 
No, sir. 

73 Q. In this statement you say, “The ice man said it 
was sleeting, and when he left, in about 15 minutes, 

my doorbell rang when I was working in my apartment.” 
Is that true.’ A. I would not say 15 minutes. 

Q. Were you working in your apartment? A. I was 
cleaning up some, yes, sir, but it was not 15 minutes. It 





would not take the man that long to get to the truck, because 
it was not a few minutes that my bell rang. 

Q. You were working in your apartment? A. I was. 

Q. What were you doing ? A. Sweeping. 

Q. Was that the time you had gone to get something to 
put on the sidewalk, or the— A. (interposing) Ashes. 

Q. You went to start to get a bucket, to get ashes, and 
then you stopped to do your own work, clean out your own 
apartment? A. No, sir, I did not. 

Q. What do you mean by saying, “I remember working 
in my apartment.” What kind of work were you doing? 
A. I was sweeping. 

Mr. 0 ’Brien: That is all. 


Recross Examination 
74 By Mr. Quinn: 

Q. When the ice man came into your apartment, did he 
come into your apartment to put in ice? A. Yes, sir. 

Q. That is, he came in to put ice in the box, in yo|ur 
kitchen? A. Yes, sir. 

Q. And you were working in your apartment when jie 
came in? A. I left the boiler room. I heard him coming, 
and come on in my apartment, yes, sir. 

Q. Then you say that when he left you were going to 
get this bucket to take the cinders up there, and the bell 
rang? A. Yes, sir. 

Mr. Quinn : That is all. 

Further Redirect Examination 
By Mr. 0 ’Brien: 

Q. How many apartments are in that house? A. 15; ^6, 
with mine. 


• • • * • * • • # i # 

79 Motion for Directed Verdict 

Mr. Quinn: In this case, I move your Honor to instruct 
the jury to return a verdict for the defendant. 
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I submit that on the testimony in this case, there has been 
no negligence shown, even under the Passago versus Euclid 
Investment Company case. This case is far different from 
that one. 

• •*•#*•••• 

82 When you come to the question of her own negli¬ 
gence, it is clear-cut. This is around 6:45 or 7 o ’clock. 

She realized the danger that she had. She came to the top 
of these four little steps that go down to the walk. She 
realized that she was in danger; she was scared. She had 
seen the janitor in the hallway before that, cleaning up in 
the hall, and she could have gone in the hall and, if he was 
not still there, just touched his bell, and in a minute or so 
he would have been there to put some ashes or help her 
downstairs. 

She does nothing like that. There was no emergency for 
her to have to rush, and, by the slightest degree of care by 
her, she would have been saved this fall. 

So I submit to your Honor that on the question of neg¬ 
ligence and on the question of contributory negligence, it 
is your duty to direct a verdict in this case. 

The Court: My duty would be rather plain if it were not 
for this case that they just handed down. I have been 
studying that case. It looks like I will have to sub- 

83 mit this to the jury. 

I will reserve my ruling on that motion, because I 
do not think that I shall sustain it at this time, without 
hearing any more. Let me think it over. If you have any 
testimony, put it on. 

Mr. Quinn: As long as the plaintiff has admitted this 
prior trouble with her back, and they have used the janitor, 
we have not any evidence in the case. 

• *••##•••• 




